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Court of Appeals of the District of Columbia. 


No. 3097. 

George Sachs et al., Appellants, 

vs. 

.T. Perry Kinyoun et al. 


a Supreme Court of the District of Columbia. 


• Equity. No. 34217. 

George Sachs and William M. Sachs, Partners, Trading as United 
Transfer and Storage Company, Plaintiffs, 


vs. 

J. Perry Kixyoun, Lillian C. Kinyoun, George W. Ray, .Joseph 
J. Kinyoun, C. G. Sloan and Company, a Corporation, Defend¬ 
ants. 


United States of America. 

District of Columbia, ss: 

Re it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times here¬ 
inafter mentioned, the following papers were filed and proceedings 
bad, in the above-entitled cause, to wit: 
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Bill 


Filed March 30, 191G. 

In the Supreme Court of the District of Columbia. 

Equity. No. 34217. 

George Sachs and William M. Sachs, Partners, Trading as United 
Transfer and Storage Company, Plaintiffs, 

vs. 

J. Perry Kinyoun, Lillian C. Kinyoun, George W. Ray, Joseph 
J. Kinyoun, C. G. Sloan and Company, a Corporation, Defend¬ 
ants. 

To the Supreme Court of the District of Columbia, bolding an Equity 
Court for said District: 

The plaintiffs, George Sachs and William M. Sachs, respectfully 
show to the Court as follows: 

1—3097a 
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1. That they are citizens of the United States and residents of the 
City of Washington, in the District of Columbia, and bring this suit 
in their own right. 

2. That the defendants. J. Perry Kinvoun, Lillian C. Kinvoun, 
George W. Ray and Joseph J. Kinvoun. are citizens of the United 
States and residents of the City of Washington, in the District of Co¬ 
lumbia. and are sued in their own right. The defendant, C. G. 
Sloan and Company, is a corporation organized under the laws of the 
District of Columbia, and is sued in its own right. 

3. That, heretofore, to wit, on the 30th day of March, 1015, and 
for some time previous thereto. William M. Sachs,one of the plaintiffs, 
and Sarah Sachs, assignor of George Sachs, the other plaintiff, were 
engaged as partners under the name and style of United Transfer 
and Storage Company, as warehousemen, in the business of boxing, 

hauling, shipping and storing chattels, and advancing money 
2 thereon, in the City of Washington, in the District of Colum¬ 
bia. their place of business being located at the southwest cor¬ 
ner of Eighth and D Streets, Northwest, in the City of Washington, 
in the District of Columbia. 

4. That, on or about the First dav of November, 1915, said Sarah 
Sachs transferred, set-over and assigned all her right, title and inter¬ 
est in and to the assets of said firm to George Sachs, one of the plain¬ 
tiffs herein, who. together with the other plaintiff, William M. Sachs, 
has. since, to wit. said November 1. PM5, continued to conduct said 
business, and are now engaged therein, at the southwest corner of 
Eighth and D Streets, Northwest, in the City of Washington, in the 
District of Columbia, under the firm name and style of United 
Transfer A: Storage Company. For convenience, said William M. 
Sachs and Sarah Sachs are hereinafter referred to as plaintiffs’ as¬ 


signors. 

5. That, several days prior to the 30th day of March, 1915, the 
defendant J. Perry Kinvoun called at the place of business of plain¬ 
tiffs’ assignors, in person, and procured from them their storage 
rate*, and. after obtaining same, stated that he desired certain chat¬ 
tels belonging to him. and hereinafter more particularly described, 
placed on storage with them, and that he also desired to borrow the 
sum of $175 thereon. That, thereafter, to wit, on the 30th day of 
March, 1915. said defendant, J. Perry Kinvoun, delivered into the 
possession of plaintiffs* assignors the following chattels: 1 tin l>ox. 
1 low l>oy, 2 table tons, 2 rockers, 1 marble, 2 bureau bases, 5 tables, 
12 chairs, 1 brass led. 1 spring, 1 mattress, 2 stools. 1 shirt waist l>ox. 
1 piano. 1 center table. 1 desk, 2 divans, 1 dictionary-stand, 1 
cigar stand, 1 box couch, 1 buffet, 1 table base, 1 tray, 1 
3 waste basket, 2 iron hoards, 1 basket contents, 5 pictures, 1 
bundle pictures. 1 wash board, 2 rugs, 1 leg, 1 china closet, 1 
book case. 1 hat rack. 1 ice l»ox, 3 box contents, 1 carpet sweeper, 1 
lot curtain poles, 2 pair portier-s, 1 lot cooking utensils and 2 mirrors. 

(>. That, before said chattels were placed on storage at the ware¬ 
house of plaintiffs’ assignors, as aforesaid, one of the latter's repre¬ 
sentatives called at The Northumberland Apartment House, in the 
City of Washington, in the District of Columbia, at which place the 
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defendants J. Perry Kinvoun and Lillian C. Kinvoun, his wife, were 
then residing, examined said chattels and arranged to have same 
moved from the said home of said defendants, said J. Perry Kinyoun 
and Lillian C. Kinvoun, at The Northumberland Apartment House, 
to the place of business of the plaintiffs’ assignors aforesaid, and there 
placed on storage. That, on the same day that said chattels were 
placed on storage at the warehouse of the plaintiffs’ assignors, a ware¬ 
house receipt or agreement was entered into between the defendant, 
J. Perry Kinyoun, and the plaintiffs’ assignors, copy of which is 
hereto annexed, marked plaintiffs’ Exhibit A, and prayed to be read 
as part hereof, wherein and whereby the defendant, J. Perry Kin¬ 
youn, contracted to store said above described chattels with the plain¬ 
tiffs’ assignors, and to pay certain storage charges therefor, and 
wherein and whereby, also, amongst other things, plaintiffs 1 as¬ 
signors agreed to advance, and did advance, in cash, to the defend¬ 
ant, said J. Perry Kinvoun, on said chattels as security, the sum of 
$175, which amount the said defendant, said J. Perry Kinyoun, 
agreed, in and by said contract, to return to plaintiffs’ assignors in 
monthly instalments of $20 each, each instalment to be paid 
4 on the 20th dav of each month, with interest at the rate of 
0% per annum. Thereafter, on the 15th day of July, 1915, 
an additional $200 was loaned, in cash, by plaintiffs’ assignors to said 
defendant J. Perry Kinyoun, against the said chattels as security, 
and thereafter, on the 24th day of July, 1015, an additional $300 
was loaned, in cash, to him, against said chattels as security, by said 
plaintiffs’ assignors. Nothing whatever was charged by the plain¬ 
tiffs' a signors, and to pay certain storage charoos therefor, ami 
loans, nor has any part of said loans been returned to the plaintiffs, 
or their assignors, with the exception that on the 31st day of March, 
1015, the sum of $25 was repaid on account of said loans, and on the 
3rd day of April, 1015, another $25 was repaid on account thereof, 
making, in all $50. In and by the agreement, Exhibit A, hereto 
annexed, it is provided that said defendant, J. Perry Kinyoun, shall 
pay, monthly, as storage on said goods, on the 20th day of each 
month, the sum of $12.50, beginning on the 20th day of April, 1915, 
but these plaintiffs show to the Court that not one cent has ever l)een 
paid on account of said storage charges. An item of $20 for hauling 
said chattels and one of $1.00 for three boxes required to box some of 


them also remain unpaid. 

7. On the Third day of April, 1015, one of the chattels stored with 
the plaintiffs’ assignors, namely, an upright piano player, was trans¬ 
ferred by the defendant, J. Perry Kinyoun, to the plaintiffs’ as¬ 
signors, for the sum of $100, which amount was to have been applied 
on account of the loan which had been made by the plaintiffs’ as¬ 
signors to the defendant, said J. Perry Kinyoun. Several 
5 days thereafter, said defendant, J. Perry Kinyoun, called at 
the place of business of said plaintiffs’ assignors and requested 
the return of said piano player, stating that his wife, the defendant 
Lillian C. Kinyoun, did not desire him to part with title to said piano 
player, and the plaintiffs’ assignors, as well as the plaintiffs herein, 
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continued to liold said piano player as part security for the hauling 
and storage charges, loans, etc., aforesaid. 

8. That the amount due to the plaintiffs, on account of their lien 
for storage against said chattels, from the 80th day of March to the 
end of November, 1915, is $100, the amount due for hauling and 
boxing, for which they also claim their lien under the law, is $21, in 
addition to which the plaintiffs claim their lien for the amount 
loaned, on said chattels, as security, to said defendant, J. Perry Kin- 
youn, of $075, together with interest on $175 from March 30, 1915, 
on $200 thereof from the 15th day of July, 1915, and on $300 
thereof from the 24th day of July, 1915. less the sum of $25, with 
interest thereon from March 30.1915. and the sum of $25, with inter¬ 
est thereon from the 3rd day of April, 1915. 

9. That, heretofore, to wit, on the 20th day of July, 1915, there 
was filed, in the Municipal Court for the District of Columbia, Cause 
No. 35.737, in which the defendant, George \V. Kav, was named as 
plaintiff, and the defendants J. Perry Kinvoun and Lillian C. Kin- 
youn, his wife, were named as defendants, in which said cause judg¬ 
ment was entered against said defendants. J. Perry Kinvoun and 
Lillian C. Kinvoun, in favor of the defendant George \V. Kay, on 
the 10th day of August, 1915, in and for the sum of $300, with in¬ 
terest from the 20th day of May, 1915, $2.20 protest fees, and 

costs. That, after the rendition (4* judgment in said cause, 
0 a writ of garnishment was caused to l>e issued thereon bv 

the plaintiff therein, the defendant, George W. Ray, against 
the plaintiffs’ assignors, on the 22nd day of September, 1915, and. 
in and by said writ of garnishment, all chattels and credits in the 
possession of plaintiffs* assignors l>elonging to the defendants, J. 
Perry Kinvoun and Lillian C. Kinvoun, were attached, and the 
plaintiffs* assignors made answer to said garnishment to the effect 
that they had certain chattels in their possession stored in the name 
of Joseph P. Kinvoun against which, as of the date of their said re¬ 
turn. to-wit, the 5th day of October, 1915, they claimed a lien in and 
for the sum of $721.75, being the amount due to plaintiffs’ assignors 
on said return day on account of storage charges against, and for 
hauling and boxing, the chattels aforesaid, and for and on account of 
loans made, as aforesaid, by plaintiffs' assignors to the defendant 
J. Perry Kinvoun, all of which will more particularly appear from 
a copy of said writ of attachment and answer hereto annexed, 
marked plaintiffs Lxhibit 1>, and prayed to he read as part hereof. 

10. Thereafter, on the loth day of November. 1915, after notice 
to the defendants, J. Perry Kinvoun and Lillian C. Kinvoun, and 
after a number of continuances, at the instance of the defendants 
therein, had been granted in said Cause No. 35,737, in the Municipal 
Court for the District of Columbia, the defendant, George W. Kay. 
moved the Court for a judgment of condemnation of the goods and 
chattels in the hands of the garnishees, the plaintiffs assignors, and 
thereafter, on the 15th day of November, 1915, the Municipal Court 

for the District of Columbia, Mr. Justice Aukam presiding, 
7 entered an order condemning the assets in the possession of 

the plaintiffs assignors, subject to their lien against said chat- 
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tels for storage charges, hauling and boxing, and for advances made 
as aforesaid. 

11. That, after the entry of said judgment of condemnation, the 
attorney for the defendant George \V. Ray called to see the attorney 
for the plaintiffs herein, for the purpose of arranging with him to 
have the chattels in the possession of the plaintiffs disposed of, in 
pursuance of the order of condemnation passed hv the Municipal 
Court for the District of Columbia. The attorney for the plaintiffs 
thereupon suggested to the attorney for the defendant George W. 
Ray the advisability and propriety of having a writ of fieri facias 
issued, in order to execute and carry into effect said judgment of 
condemnation, hut the attorney for the defendant George W. Ray 
deemed the issuance of said writ unnecessary. Thereupon, the 
plaintiffs, in order to carry out the judgment of condemnation passed 
by the Municipal Court for the District of Columbia in said Cause 
No. 35,737, hauled the chattels hereinbefore referred to to the 
auction rooms of the defendant, C. G. Sloan and Company, at which 
place it was deemed advisable, and in the interest of everyone con¬ 
cerned, to advertise and dispose of said chattels, localise facilities for 
displaying and selling the same at the auction house of said defend¬ 
ant, C. G. Sloan and Company, were better than those afforded at 
the place of business of the plaintiffs at the corner of Eighth and D 
Streets, Northwest, and because it was considered that a larger attend¬ 
ance and a better class of patrons would appear at the auction house 
of said defendant, C. G. Sloan and Company, than would have ob¬ 
tained had the sale taken place at the warehouse of the plain- 
8 tiffs. Said chattels were hauled, as aforesaid, from the ware¬ 
house of the plaintiffs, at the corner of Eighth and D Streets, 
Northwest, to the auction house of the defendant C. G. Sloan and 
Company at 1407 G Street, Northwest, on the First day of Decem¬ 
ber, 1915, and placed on the first door of said auction house of the 
defendant C. G. Sloan and Company, the purpose being to offer said 
chattels at auction on, to wit, the Fourth day of December, 1915, 
after advertising said sale in the daily newspapers published in the 
District of Columbia. Plaintiffs are informed and believe, and 
therefore aver, that, at said auction house of the defendant, C. G. 
Sloan and Company, said chattels were entered and registered in the 
name of M. J. Coll>ert. Esquire, who is the attorney for the defend¬ 
ant, George AV. Rav, but plaintiffs show to the Court that this was 
done without authority from them and against and contrary to their 
instructions to said defendant, C. G. Sloan and Company, to enter 
and register same in the name of the plaintiffs, the object of the 
plaintiffs being to in nowise affect or injure their lien claims, as 
aforesaid, against said chattels by permitting said chattels to get out 
of their possession and control. Plaintiffs aver that, at the time said 
chattels were hauled to and left at the auction rooms of the defend¬ 
ant, C. G. Sloan and Company, as aforesaid, they were, remained 
and continued in the possession of plaintiffs, same having been de¬ 
posited there only for the purpose, as hereinbefore set out, of carry¬ 
ing into execution the order of condemnation passed by the Munic¬ 
ipal Court for the District of Columbia, as aforesaid. 
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12. That, on said Second day of December, 1915, the day 

9 after said chattels were hauled, as aforesaid, to the auction 
house of the defendant C. (1. Sloan and Company, for the 

purpose of sale, as aforesaid, the defendants, .1. Perry Kinyoun and 
Lillian C. Kinyoun, his wife, executed a hill of sale, wherein and 
whereby they transferred to the defendant, Joseph J. Kinyoun, who 
is the father of the defendant, J. Perrv Kinvoun, the chattels here- 
inbefore referred to. and which were then on exhibition at the 
auction rooms of the defendant C. G. Sloan and Company, at 1407 
G Street, Northwest, for a consideration, as set out in said hill of 
sale, of $10. Copy of said hill of sale, the original of which is re¬ 
corded in Liber No. 3853, folio 28 et seq., one of the land records of 
the District of Columbia, is hereto annexed, marked plaintiffs’ ex¬ 
hibit C. and prayed to he read as part hereof. These plaintiffs show 
to the Court that said alleged transfer of said chattels bv the de- 
fondants J. Perrv Kinvoun and Lillian C. Kinvoun, his wife, to the 

• t «. 

defendant, Joseph J. Kinyoun, father of the defendant J. Perry 
Kinyoun, was without consideration and was made for the purpose 
of defrauding these plaintiffs of their rights in and to said chattels, 
for the purpose of depriving these plaintiffs of their possession of said 
goods and chattels, and for the purpose, if possible, of depriving these 
plaintiffs of their lien claims against the same, as well as to afford 
said defendant, Joseph J. Kinyoun, an apparent or paper right to 
take possession of said goods and chattels, a* will hereinafter more 
fully appear, and thus to interfere with and prevent the judgment 
of condemnation passed by the Municipal Court for the District of 
Columbia in said Cause No. 35,737 l>eing carried into effect and exe¬ 
cution. 

13. Thereafter, on said Second day of December, 1915, on 

10 the very dav on which the hill of sale aforesaid was executed 
and recorded, and in order to prevent the sale of said chattels 

at said auction house of the defendant C. G. Sloan and Company, 
the defendant. Joseph J. Kinvoun, instituted an action of replevin, 
being known as Law Cause No. 58,643 in the Supreme Court of the 
District of Columbia, against the defendant C. G. Sloan and Com¬ 
pany, wherein and whereby said defendant Joseph J. Kinyoun 
claimed to he the owner of said goods and chattels, and, through the 
Marshal of the Supreme Court of the District of Columbia, took pos¬ 
session of said goods and chattels, and placed same on storage at 
Security Storage Company, Washington, I). C. Said goods and 
chattels, thereafter, were delivered to the plaintiff in said replevin 
suit, the defendant Joseph J. Kinyoun, in pursuance of a bond 
given by him to the Marshal of the District of Columbia. Because 
of the act of the defendant, Joseph J. Kinyoun, the sale of said chat¬ 
tels, in order to carry out the order of condemnation passed by the 
Municipal Court for the District of Columbia, did not occur," and, 
since the institution of said replevin case, as aforesaid, the said chat¬ 
tels have been in the possession of the defendant Joseph J. Kinyoun. 

14. The plaintiffs are informed and believe, and therefore aver, 
that the defendant, Joseph J. Kinyoun, procured the execution of 
the bill of stile aforesaid to himself and filed the aforesaid replevin 
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suit to obtain possession of said chattels, because he considered that, 
by so doing, he could take advantage of the fact that the defendant 
George W. Rav had failed to procure the issuance of a special writ of 
fieri facias to carry into execution the judgment of condemnation 
aforesaid, and because he thought that, by sending the said 

11 chattels to the auction rooms of the defendant C. G. Sloan 
and Company, for the purpose of complying with said order 

of condemnation, the plaintiffs had waived their lien claims against 
said chattels. These plaintiffs show to the Court that they never 
parted with their legal possession of said chattels, and did not do so 
when the same were sent by them to the auetiorf rooms of the de- 
fendant C. G. Sloan and Company, for the purpose of carrying out 
the order of condemnation of the Municipal Court for the District 
of Columbia, but, on the contrary, always retained possession thereof 
while the same were in their actual possession at their warehouse at 
the corner of Eighth and I) Streets, Northwest, and while the same 
were in the possession and custody of the defendant C. G. Sloan and 
Company, the possession of said defendant, C. G. Sloan and Com¬ 
pany, only being as agent for these plaintiffs, as is more fully here- 
inl>efore set out. 

15. These plaintiffs are informed and believe, and therefore aver, 
that said defendant Joseph J. Kinyoun, at the time he accepted of 
the bill of sale aforesaid from the defendants J. Perry Kinyoun and 
Lillian C. Kinyoun, his wife, was aware of the fact and knew' that 
the plaintiffs held said chattels subject to their liens for hauling, 
storage, boxing and loans made, and permitted the transfer to him of 
said chattels from his son and daughter-in-law’ for the purpose, if 
possible, of destroying the lien claims and rights therein of the 
plaintiffs, and in order, also, to prevent the judgment of condemna¬ 
tion passed by the Municipal Court for the District of Columbia 
from being carried into effect. 

10. These plaintiffs further show to the Court that they are not 
parties to and have no right or standing in said replevin suit 

12 tiled by said defendant Joseph J. Kinyoun against the de¬ 
fendant C. G. Sloan and Company, known as Law Cause No. 

58,043 in the Supreme Court of the District of Columbia, and that 
the defendant, said C. G. Sloan and Company, has no substantial 
interest whatsoever in the outcome thereof, because it claims no 
right, title or interest in said chattels at all. 

17. These plaintiffs further show’ to the Court that the defendant. 
J. Perry Kinyoun, has defaulted in carrying out the provisions of 
the agreement, Exhibit A, hereto annexed, and that they, the plain¬ 
tiffs, are informed and believe, and therefore aver, that they have a 
right in this Honorable Court to have their lien claims against said 
chattels foreclosed bv sale thereof under the decree of this Honorable 
Court. They further show’ to the Court that said chattels are de¬ 
preciating in value, that storage charges are constantly running 
against them, and that a sale of said chattels, pending the final dis¬ 
position of this cause, would be to the interest of all persons con¬ 
cerned. These plaintiffs do not believe that said chattels will bring 
enough to satisfy their lien claims now’ existing against them. 
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Premises considered, and l>ecause the plaintiffs are without ade¬ 
quate remedy at law. they pray as follows: 

1. That t lie defendants, J. Perry Kinvoun, Lillian C. Kinyoun, 
George W. Kay. Joseph J. Kinyoun and C. G. Sloan and Company, 
may he made parties defendant hereto, served with process and re¬ 
quired to answer the exigencies of this hill. 

*2. That an order may he passed herein enjoining the defendant 
Joseph J. Kinyoun. during the pendency of this suit and perpetually 
thereafter, from further prosecuting said Law Cause No. 58,643 in 
the Supreme Court of the District of Columbia. 

13 3. That ah an order may he passed herein appointing a re¬ 
ceiver or receivers to take possession and charge of said goods 

and chattels, with authority to sell the same under order of this 

%/ 

Honorable Court and hold the proceeds subject to its further order. 

4. That the lien claims of plaintiffs against said chattels be al¬ 
lowed to the plaintiffs out of the proceeds of such sale, after paying 
the costs of these proceedings. 

5. That the plaintiffs may have such other and further relief as 
to the Court mav seem meet and proper. 

GEO. SACHS. 

WILLIAM M. SACHS. 

R. B. BEIIREXI), 

Attorney for Plaintiff *. 

District of Columbia, $s: 

We. Geo. Sachs and William M. Sachs, on oath depose and say 
that we have read the foregoing hill by us subscribed, and know the 
contents thereof: that the matters and things therein contained as 
of our own personal knowledge are true, and those stated upon infor¬ 
mation and belief we believe to be true. 

GEO. SACHS. 

WILLIAM M. SACHS. 

Subscribed and sworn to before me this 22 day of March. 1916. 

ALBERT S. GATLEY, [seal.] 

Notary Public. 

14 Plaintiffs’ Exhibit A. 

United Storage & Transfer Company. 


3 Boxes $1.00. 

3 Double Loads, $10.00. 


Receipt Xo. 17. 

This agreement. Made this 30th day of March, 1915, bv and be¬ 
tween United Transfer and Storage Company, party of the first part, 
and Mr. Joseph P. Kinyoun, party of the second part; 

Whereas, the party of the second part, on the day and date of this 
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a^recnlent 1ms deposited and stored with the party of the first part, 
the following described goods and chattels: 1 tin box, 1 low boy, 2 
table tops, 2 rockers, 1 marble, 2 bureau bases, 5 tables, 12 chairs, 1 
brass bed, 1 spring, 1 mattress, 2 stools, 1 shirt waist box, 1 piano, 1 
centre table, 1 desk, 2 divans, 1 dictionary stand, 1 cigar stand, 1 
basket, 5 pictures, 1 bundle pictures, 1 wash board, 2 rugs, 1 Ikjx 
couch, 1 buffet, 1 table base, 1 tray, 1 waste basket, 2 iron boards, 1 
leg, 1 china closet, 1 book case, 1 hat rack, 1 ice box, 3 box contents, 
1 carpet sweeper, 1 lot curtain poles, 2 pair portier-s, 1 lot cooking 
utensils, 2 mirrors. 

And whereas, the party of the second part is desirous of borrowing 
from the party of the first part the sum of $175.00 on the above-de- 
scribed goods and chattels, which said sum the party of the first part 
is willing to advance and loan to said party of the second part; 

Now, therefore, this agreement witnesseth; 

1. That the party of the second part has delivered into 
15 the possession of the party of the first part the above described 
goods and chattels. 

2. That the party of the second part will pay to the party of the 
first part the sum of $12.50 per month, on the 29th day of each 
month, in settlement of storage charges against the goods and chat¬ 
tels above described. 

3. That the party of the first part has advanced, in cash, to the 
party of the second part the sum of $175.00 which the party of the 
second part hereby agrees to return to the party of the first part, in 

($ 20 ) 

monthly instalments of A $40.00 each, said instalments to be paid on 
the 29th day of each month, with interest at rate of 6% per annum. 

4. In the event the party of the second part shall fail in the pay¬ 
ment of the storage charges aforesaid, or shall fail in the payment of 
two of the monthly instalments provided to be paid by him on ac¬ 
count of said loan, then the part of the first part shall have the right 
to sell the above-described chattels, at public auction, in accordance 
with the provisions of Section 33 of an act of Congress entitled “An 
Act to make uniform the law of Warehouse Receipts in the District 
of Columbia/’ approved April 15, 1910. 

5. It is understood and agreed that the al>ove described goods and 
chattels are stored with the party of the first part at the risk of the 
party of the second part of damage by moth, rust, fire or deteriora¬ 
tion bv time, and that the party of the first part is not responsible 
for injury to fragile articles that are not packed, or that are packed 
or unpacked by others than the employees of the party of the first 

part. 

10 G. It is furthermore understood and agreed that the lia¬ 

bility of the party of the’ first part is limited to $25 for any 
article, together with the contents thereof, unless a greater value is 
stated herein, and a higher rate of storage is paid. 

7. It is furthermore understood and agreed between the parties 
hereto that, until the re-payment of the loan made to the party of the 
second part, and the payment by him of all storage charges against 
said goods and chattels, and other claims for which by law said party 

2—3097a 
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of the first part has a lien, no part of said goods and chattels may he 
remove* 1 from tlie possession of the party of the first part, unless such 
privilege of removal he granted by the party of the first part, and 
endorsed on the rear of this contract by l>oth parties. 

8. It is furthermore understood and agreed that one months 
storage will he charged for a fraction of a month. 

In testimony whereof, the parties hereto have hereunto set their 
hands and seals this 80th dav of March, 11115. 

UNITED TRANSFER & STORAGE COM¬ 
PANY. 

Rv GEORGE SACHS. 

(Signed)* .JOSEPH P. KINYOCX. |skal.1 

Warehouse located .2nd floor Rear. <Sth & D Sts.. N. W. 


Copy. 

Exhibit E. 

Tn the Municipal Court of the District of Columbia. 315 John 

Marshall Place. 

No. •»<> i . 

George W. Ray. Plaintiff, 


Eiii.ian C. Kixyoi x and Perry Kixyoi x. Defendants 


The President of the United States to the Marshal for said District, 
(ireetings: 

You are hereby commanded to attach the goods, chattels and 
credits of the defendant Lillian C. Kinyoun to be found in this Dis¬ 
trict. of value sutlicient to satisfy the plaintiff recovery against her in 
this Court in the above-entitled cause before this Honorable Court, on 
the 27th day of August. 11)15, of $.‘>0*2.28, with interest on $800 
from May *20. 1015. for money payable to him by the defendant, 
Lillian C. Kinyoun. and $8.00 for costs of suit: and the same so at¬ 
tached, safely keep and have before said Court, on or before the 
tenth day. exclusive of Sundays and legal hodilays, occurring after 
the execution of this writ, that the same mav he condemned unless 
sufficient cause be shown to the contrary ; and, if said goods, chat¬ 
tels or credits be attached in the hands or possession of any person or 
persons other than the defendant, Lillian C. Kinyoun, notify such 
person or persons of such seizure, and warn him or them to appear 
before said Court, within the time aforesaid, to show cause why the 
same should not he condemned and execution thereof had ac- 
18 cording to law. And have then there this writ, so indorsed 
as to show when and how vou have executed it. 
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Witness, the Ilonorahle Judges of said Court, this 22nd day of Sep¬ 
tember, A. D. 1915. 


F. G. AUKAM, Clerk, 
By BLANCHK NEFF. 

Assistant Clerk. 


X of ice. 


William M. Sachs, 7do 8th St. S. K., to William M. Sachs and Sarah 
Sachs, Partners, trading as Cnited Storage and r rransfer Com¬ 
pany, Garnishee: 

You are hereby notified that any property or credits of the de¬ 
fendant Lillian C. Kinvoun stored with von in her own name, or in 
the name of Perry Kinvoun in vour hands are seized hv virtue of the 
foregoing writ of attachment, and you are hereby warned to appear 
in said Court, on or before the tenth day, exclusive of Sundays and 
legal holidays, after service hereof, and show cause, if any there be. 
why the property or credits so attached should not he condemned 
and execution thereof had. 

MAURICE SPRAIN, 

I . S. Marshal, 

By CALLAHAN, Deputy. 


19 


Copy. 


To William M. Sachs and Sarah Sachs, Partners, trading as United 
Storage and Transfer Company, Garnishees: 


You are required to answer the following interrogatories, under 
oath, within ten days after service hereof. And should you neglect 
or refuse so to do, judgment may he entered against you for an 
amount sufficient to pay the plaintiff's claim, with interest and costs 
of suit. 

M. J. COLBERT, 
Attorney for -. 

Served Friday Sept. 24, 1915. 


Interrogatories to he Answered hg Garnishee. 

1st. Were vou at the time of the service of the annexed writ of at- 

tachment, or have vou been between the time of such service and 

«/ 

the filing of your answer to this interrogatory indebted to the defend¬ 
ant Lillian C. Kinvoun, and if so, how, and in what amount. 
Answer. No. 

2nd. Ilad vou at the time of the service of the annexed writ of at- 
tachment, or have you had between the time of such service and the 
filing of your answer to this interrogatory, any goods, chattels or 
credits of the defendant. Lillian C. Kinvoun, in your possession or 
charge, and. if so, what? 
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Answer. No. 

20 3rd. Ilad you at the time of the service of the annexed 
writ of attac hment, or have you had lietween the time of such 

service and the filing of your answer to this interrogatory, any goods, 
chattels or credits of the defendant, Lillian C. Kinyoun, in your pos¬ 
session or charge, or on her account or in the name of Perry Kin¬ 
youn, if so, what? 

Answer. No. William M. Sachs and Sarah Sachs, partners trad¬ 
ing as United Transfer and Storage Company, have on storage, sub¬ 
ject to a loan thereon and storage and hauling charges, amounting 
on Octol>er 1, 1915, to $721.75 certain goods and chattels in the 
name of Joseph P. Kinvoun. 

WILLIAM M. SACHS, 
SARAH SACHS, 

/’artners Trailing an Vnitcd Transfer 

and Storage Company. 

Subscribed and sworn to before me this 5th dav of Octolier, 1915. 

BLANCHE NEFF, |seai..| 

Ann't CJerk . 

21 Copy. 


Exhibit C. 


Know all men by these presents, That Lillian C. Kinyoun, of the 
City of Washington. District-of Columbia, and J. Perry Kinyoun, her 
husband, for and in consideration of Ten Dollars, current money 
in hand paid by Lillian C. Kinyoun, to Joseph .1. Kinyoun, at and be¬ 
fore the sealing and delivery of these presents, the receipt whereof we 
do hereby acknowledge, have granted, bargained and sold, and by 
these presents does grant, bargain and sell unto the said Joseph J. 
Kinyoun, his executors, administrators and assigns, all the goods, 
chattels and personal property hereinafter particularly mentioned, to 
wit: 

One brass bed, mattress and three pillows: 

Mahogany dressing table; 

Mahogany serving table; 

Birch dresser and contents; 

One shirt waist box and contents; 

Prairie grass rocker and divan; 

Mission tabo-re/'tte: 

Small mission table; 

Mahogany sofa. Sleepy Hollow L. chair; 

Mahogany desk and contents : 

Willow chair, two mahogany card tables; 

Upholstered mahogany arm chair; 

Piano player and stool; 

Dictionary stand; 

Mahogany parlor table (large) ; 

Mahogany cigar stand; 
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Mahogany l>ook case; 

One large rug, five small rugs; 

hox couch and contents, pictures, sofa pillows; 

Mahogany dining table and six chairs; 

Mahogany chair (Oreen seat); 

Mahogany dressing table chair (small); 

Mahogany buffet t; 

Mahogany china closet; 

O i 

Mahogany low hoy; 

Refrigerator and contents; 

Brass hat rack; 

Boxes china cut glass etc.; 

Six sofa pillows; 

Kitchen table, small oak chair; 

22 2 ironing hoards; 
kitchen utensils; 

Cane seat Adams chair; 

Music rolls; 

Private papers, deeds, etc. 

Books; 

Oak mission stool; 

Blankets, bed linens; 

Three prs. Portier- curtains; 

Seven prs. Lace curtains; 

Couch cover; 

Three pastel Portraits and all other property belonging to me now 
at Sloans’ auction rooms, 

all and singular of which said goods and chattels are now located 
upon the premises known as 0. (5. Sloan and Company auction 
rooms 1407 (i Street, Northwest, said goods and chattels, we hereby 
certify, it being one of the express conditions upon which this sale 
is made, belong absolutely to us; that there is no prior liens against 
them and that we have a right to sell and give possession of the 
same. 

To have and to hold, all and singular, the said goods, chattels and 
personal property above bargained and sold, or mentioned, unto and 
to the use of the said Joseph J. Kinyoun, his executors, administra¬ 
tors and assigns forever. 

In witness whereof, we have hereunto set our hands and seals 
this 2nd day of December, A. 1). 1015. 

LILLIAN C. KINYOUN. [seal.] 

J. PERRY KINYOUN. [seal.] 

Signed, sealed and delivered in the presence of— 

FRED B. RHODES. 

23 District of Columbia, ss: 

T. Fred B. Rhodes, a notary public in and for the said City of 
Washington and District of Columbia, do hereby certify that Lillian 
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C. Kinvoun and .Jos. Pern* Kinvnun parties to a certain Bill of Sale 
bearing date on the 2nd day of December, A. D. 1915, and hereto an¬ 
nexed. personally appeared before me in said City of Washington 
and District of Columbia, the said Lillian C. Kinvoun and Jos. 
Berry Kinvoun being personally well known to me as the persons 
who executed the said Bill of Sale, and acknowledged the same to be 
their act and deed. 


(Jiven under niv hand and oilicial seal, this 2nd dav of Decemljer, 
A. I). 1915. 

|seal. | FKKD B. RHODES, 

Xotary Dn hlir. 


24 Motion to /hamis*. 

Filed Mac 3. 1010. 

****** * 

Now come* the defendants, J. Berry Kinvoun and Lillian (’. Kin- 

t t 

youn. and res]>eetfu 1 ly move the Court to dismiss plaintiffs* bill in 
the alw)\e entitled cause, and, for reasons therefor, assign the rea¬ 
sons stated in the motion to dismiss tiled herein by the defendant 
Joseph J. Kinvoun on the 3rd day of May A. D. 191(5. 

And the defendants. J. Berry Kinvoun and Lillian C. Kinvoun. 
pray that they may have all of the benefit and advantage of the said 
motion to dismiss tiled herein by the said defendant Joseph J. Kin- 
voun. and ask that the same may be taken and accepted as a part 
of this motion to dismiss. 

Cl I AIM X B. BATMAN, 

Attorney for Defendant* J. Derry 

Kinyonn and Lillian C. Kinyonn. 


Mr. R. B. Behrend, Columbian Bldg., City. 

Dear Sir: Please take notice that I will call the above motion to 
dismiss to the attention of the Court on Friday May 12th 191(5, at 
ten o'clock a. m.. or as soon thereafter as counsel may be heard. 

CIIAPIN B. BAUMAN, 

Attorney for Defendant* J. Derry 

Kinyonn ami Lillian C. Kinyonn. 


25 Motion of Joseph J. Kinyonn to Dismiss. 

Filed Mav 3, 191(5. 

******* 

Now comes the defendant Joseph J. Kinvoun and moves the Court 
to dismiss the bill of the plaintiffs in the above entitled cause, and for 
reason therefor, says as follows: 

1. That, as appears from a reading of the said bill, plaintiffs have 
a plain, adequate, and complete remedy at law. 
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2. That the said bid does not state any facts by virtue of which 
plaintiffs are entitled to any relief in equity. 

3. That plaintiffs have no standing in a Court of Equity. 


FREI) R. RIIODE8, 

PAUL B. CROMELIN, 
Attorneys for Defendant Joseph J. Kinyoun. 


Mr. R. B. Behrend, Attorney for Plaintiffs, 410 5th Street N. W., 
Washington, D. C. 

Dear Sir: Please take notice that the foregoing motion to dismiss 
will he called to the attention of the Court for its consideration on 
the Pith day of May, A. 1). 1910, at ten o’clock, A. M., or so soon 
thereafter as counsel may be heard. 

FRED B. RHODES, 

PAUL B. CROMELIN, 
Attorneys for Defendant Joseph J. Kinyoun. 

20 Service of copy acknowledged and accepted this 3rd day 

of May, A. D. 1910. 

R. B. BEHREND, 
Attorney for Plaintiffs. 


Opinion. 

Filed March 27, 1917. 

******* 

This case is before the Court on a motion to dismiss the bill, on 
the grounds that the plaintiffs have a plain, adequate and complete 
remedy at law, that the bill does not state anv facts bv virtue of 
which plaintiffs are entitled to any relief in equity, and that the 
plaintiffs have no standing in a court of equity. 

The bill alleges that on March 30, 1915, the defendant J. Perry 
Kinyoun delivered certain personal property to the plaintiffs to be 
stored by them; that a warehouse agreement was entered into be¬ 
tween them, the defendant agreeing to pay storage charges and to re¬ 
pay certain advances of money in specified installments. There¬ 
after various other loans were made to the said J. Perry Kinyoun, by 
the plaintiffs on the security of the said chattels. Only a small 
amount was ever repaid, it is alleged, on account of the advances 
and storage charges. 

Thereafter, and on August 16, 1915, George W. Ray recovered a 
judgment against the defendants J. Perry Kinyoun and Lillian C. 
Kinyoun, his wife, in the Municipal Court, for $302.26, interest and 
costs. Garnishment was issued on said judgment on Septem- 
27 ber 22, 1915, and all chattels in the possession of the plaintiff 
were attached. Plaintiffs made answer to the garnishment to 
the effect that thev claimed a lien, as of date Octol>er 25, 1915, in 
the sum of $721.75 on said chattels. 

On November 15, 1915, Ray moved the Court for a judgment of 
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condemnation, and on the same dav the Court entered an order 
condemning the assets, subject to plaintiff*8 lien. Thereafter the at¬ 
torney for Kay saw the attorney for the plaintiff and the latter sug¬ 
gested the advisability of having a writ of fieri facias issued, but the 
former deem this unnecessary. Thereupon, the plaintiffs, to carry 
out the judgment of the Municipal Court hauled the property to the 
auction rooms of C. (1. Sloan & Company to dispose of it. On De¬ 
cember 1, 1915, it was placed on the first floor of the auction house of 
the Sloan Company for the purpose of offering it for sale on Decem¬ 
ber 4, 1915, after advertisement. Plaintiffs aver that the chattels 
were entered and registered in the name of M. .1. Colbert, the attorney 

for Kav, hut sav that “this was done without authoritv from them 
< * • 

and against and contrary to their instructions to said defendant, 
C. G. Sloan and Company, to enter and register same in the name of 
the plaintiffs, the object of the plaintiffs being to in nowise affect or 
injure their lien claims.*’ 


On December *2. 1915. J. Kerrv Kinvoun and Lillian C. Kinvoun 

» * «/ 

executed a hill of sale to Joseph . 1 . Kinvoun, the father of . 1 . Kerry 
Kinvoun, transferring the chattels to said Joseph J. Kinvoun. The 
plaintiffs allege that the transfer was without consideration, and for 
the purpose of defrauding plaintiffs of possession of the goods, and 
for the purpose of depriving plaintiffs of their lein claims. 
2<S On Deceml>er 2. 1915, Joseph J. Kinvoun entered suit in re¬ 
plevin in the Supreme Court of the District against C. G. 
Sloan and Company, and through the Marshal took possession of the 
goods, which were later delivered to said Joseph J. Kinyoun. Plain¬ 
tiffs alleged that this was done localise said J. J. Kinyoun considered 
that he could take advantage of the fact that the defendant Kay 
failed to issue a writ of fieri facias, and because he thought that the 
plaintiff's had waived their lien hv sending the chattels to the 
auction rooms of the Sloan Company. 

The bill prays that the defendant Joseph J. Kinvoun he restrained 
during the pendency of this suit and perpetually thereafter from fur¬ 
ther prosecuting the replevin suit, that a receiver be appointed to sell 
the goods and that the lien claims of the plaintiffs he allowed out of 
the proceeds of such Side. 


If the possession of the Sloan Company was in fact the possession 
of the plaintiffs, then the plaintiffs have the right to defend the suit 
in replevin, and secure the return of the property replevied at the 
trial of the case. A party claiming a lien, as by way of a mortgage 
on property taken in replevin will he allowed to intervene and set up 
his claim. Albright v. Brown, 23. Xebr. 130 (36 X. \V. 207.) 

A third party claiming the ownership of replevied property has the 
right to l>e made a defendant in a suit and assert his title; nor 
should his answer asserting his ownership and right of possession be 
stricken from the files for omission to state the evidence of his title, 
which is a matter to be shown at the trial. Wellborn v. Eskey, 23 
Xebr. 195; 40 X. W. 900. In the last named case the ground for 
intervention urged was that the defendant obtained the goods 
29 by virtue of an order of attachment issued out of the District 
Court of Red Willow County, upon the affidavit of the peti- 
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tioner and that the petitioner was the owner of the goods, and en¬ 
titled to the possession thereof, and that the title of the petitioner 
was adverse to that of the plaintiff. Intervention was allowed. 

Lawall v. Lawall, *24 Atl. 289, was an action of replevin against a 
husband who was absent from the state. The wife petitioned for 
leave to defend in her own interest, alleging joint ownership of the 
goods, desertion by her- husband, and conspiracy between the de¬ 
fendant and his father (the plaintiff) to defraud her of the goods 
which were in her possession. Plaintiff’s answer alleged title in de¬ 
fendant, transferred to the plaintiff for value. The Court held that 
the petition was properly allowed. 

Such substitution of parties defendant has been allowed in this 
Court. An instance of the kind is that of Abrahams v. Hesse, being 
Law Cause No. 52,397 on the dockets of this Court. In that case 
the defendant Ilesse was the property clerk of the Police Department, 
and had secured the possession of certain diamonds which had been 
stolen by a baggage master of the Southern Railway Company, and 
which were being held by the said, property clerk as evidence in the 
criminal case arising from the larceny. On motion of the defendant 
Ilesse, the Court entered an order, Law Minutes 53, page 140, sub¬ 
stituting as defendants the Southern Railway Company and The 
Jewelers Safety Fund Society, and discharging the defendant Hesse 
upon his delivering up the diamonds. 

Rut even if the plaintiff has no right to intervene he is not without 
a remedy. Replevin is the appropriate remedy on behalf of 
30 one claiming the right to a lien on chattels, for the purpose of 
obtaining possession of which he was wrongfully deprived. 
Phelan v. Terry et al., 101 Minn. 454, 112 N. W. 872; Ogden v. 
Warren, 36 Nebr. 715, 55 N. W. 221; Currier v. Ford, 26 Ill. 489. 

“A lien confers a special property and the right of possession, 
and if the holder is unlawfully deprived of the possession he may 
maintain an action of replevin for the purpose of reclaiming it, or an 
action of trespass or trover for damages.” 

Jones on Liens, (3d Edition), Section 1035. 

The plaintiff could thus replevy the property from the defendant 
Joseph J. Kinyoun, and could probably secure a consolidation of the 
causes. This procedure would enable the parties to have their claims 
of title tried before a jury, and their rights determined. 

It follows from the foregoing that the plaintiff’s remedy at law is 
adequate; but there is yet another reason why the plaintiffs’ bill must 
be dismissed. It is elemental law that the common law lien depends 
on possession. Peck v. Jenness, 7 How. 612; Gregory v. Morris, 96 
U. S. 619, 623. Possession being lost, the lien is also lost and the 
plaintiff no longer having possession of the goods must recover pos¬ 
session before he can sue to foreclose his lien. Jones on Liens, (3d 
Edition), Sec. 1037. Phelan v. Terry, et al., supra, which holds 
also that the plaintiff’s replevin is the appropriate action for regain¬ 
ing possession. 
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For tlie foregoing reasons the Court is of opinion that the motion 
to dismiss must he granted; and an order will be signed accordingly. 
Bv the Court: 

WALTER I. McCOY, Justice. 


81 Decree Dismissing Bill. 

Filed April 3, 1917. 

******* 

Upon consideration of the motion of the defendants to dismiss the 
hill in the al*>ve-entitled cause, and in accordance with the opinion 
of the Court filed herein, it is, bv the Court, this 3d dav of April, 
A. IX 1917. 

Adjudged, ordered and decreed, that the said motion he, and the 
same hereby is, granted, and the plaintiffs’ hill of complaint is ac¬ 
cordingly dismissed; with costs against plaintiffs. 

WALTER I. McCOY, Justice. 


Notice of Appeal and Request fetr Issue of Citation. 

Filed April 14, 1917. 


'fhe plaintiffs, (leorge Sachs and William M. Sachs, by their attor¬ 
ney R. R. Behrend, Esq., note an appeal from the decree heretofore 
entered herein on the 3rd day of April, 1917, and request the Clerk 
of Court to issue citation to the appellees herein. 

R. B. BEHREND, 

A tVy for Pl’t’ff*. 


Memorandum. 

April 14, 1917.—Order fixing penalty of bond on appeal at $100 
filed. 
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32 Filed Apr. 23, 1917. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

No. 34217. In Equity. 

George Sachs and William M. Sachs, Partners, Trading as 
United Transfer and Storage Company, 

vs. 

J. Perry Kinyoun, Lillian C. Kinyoun, George W. Ray, Joseph 
J. Kinyoun, and C. G. Sloan and Company, a Corp. 

The President of the United States to J. Perry Kinvoun, Lillian C. 
Kinyoun, George W. Ray, Joseph J. Kinyoun, and C. G. Sloan 
and Company, a corporation, Greeting: 

You are hereby cited and admonished to be and appear at a 
Court of Appeals of the District of Columbia, upon the docketing the 
cause therein, under and as directed by the Rules of said Court, pur¬ 
suant to an Appeal noted in the Supreme Court of the District of 
Columbia, on the 14th day of April, 19—, wherein George Sachs and 
William Sachs, partners trading as United Transfer and Storage 
Company, are Appellants, and you are Appellees, to show cause, if 
any there he, why the Decree rendered against the said Appellants, 
should not be corrected, and why speedy justice should not be done 
to the parties in that liehalf. 

Witness the Honorable .1. Tlarrv Covington, Chief Justice of the 

Supreme Court of the District of Columbia, this 14th day of April, 

in the vear of our Lord one thousand nine hundred and seventeen. 

%/ 

[Seal Supreme Court of the District of Columbia. | 

J. R. YOUNG, Cl'k, 

By F. K. CUNNINGHAM, 

Ass\t Clerk . 

Service of the above citation accepted this lbth day of April, 1917. 

M. J. COLBERT, 
Attorney for Appellees Geo. IP. flay 

and C. G. Sloan & Co. 

Service of the above citation accepted this 14th dav of April, 1917. 

FRED B. RHODES, 
Attorney for Joseph J. Kinyoun. 

Service of the above citation accepted this 14th day of April, 1917. 

CHARLES B. BAUMAN, 

Attorney for J. Perry Kinyoun and 

Lillian C. Kinyoun. 

[Endorsed :1 No. 34217. Equity. George Sachs et al., Plaintiffs, 
vs. J. Perry Kinvoun et al., Defendants. Citation. Issued April 
14, 1917/ Filed Apr. 23, 1917. J. R. Young, Clerk. R. B. 
Behrend, Attorney for Appellant. 
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33 Memorandum. 

April 23, 1017.—Bond of plaintiffs on appeal for $100 approved 
and filed. 

Assignment of Errors on Appeal. 

Filed May 4, 1017. 

******* 

1. The Court erred in dismissing the plaintiffs* hill. 

R. B. BEIIREND, 

Att'y for Ilt'ffs. 

Designation of Record on Appeal. 

Filed May 4, 1017. 

******* 

The Clerk of the Court will include in the designation of reeord 
on appeal: 

1. Original Rill. 

2. Motion to dismiss of def t No. 4. 

3. “ “ “ “ def’ts’ Nos. 1 & 2. 

4. Opinion of Court. 

5. Deeree dismissing Rill. 

R. R. BEIIREND, 

Att'y for Pl't'ffs. 


34 Supreme Court of the District of Columbia. 

Exited States of America, 

District of Columbia , s*: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
33, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein tiled, copy of which is made 
part of this transcript, in cause No. 34217 in Equity, wherein George 
Sachs and William M. Sachs, partners trading as United Transfer 
and Storage Company, are Plaintiffs and J. Perry Kinyoun, et al. 
are Defendant, as the same remains upon the files and of record in 
said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
15th day of May, 1917. 

[Seal Supreme Court of the District of Columbia. | 

JOHN R. YOUNG, Cleric. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3097. George Sachs et al., appellants, vs. J. Perry Kinyoun et al. 
Court of Appeals, District of Columbia. Filed May 31, 1917. 
Henry W. Hodges, clerk. 
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IN THE 


Cdmtrt of Appeals, Sistrirt of Columbia 


BRIEF FOR APPELLEES. 


Appellee contends: 

(1) As appears from face of bill, plaintiffs lost lien. 
If lien was lost, equity can not grant relief. 

(2) If lien was not lost, then plaintiff has several plain, 
adequate and complete remedies at law. 

(3) Plaintiff can not obtain any relief in equity. 

See D. C. Code (1911 Ed.), as follows: 

Sections 1619 and 1621 giving lien to warehouseman 
and prescribing method of foreclosure of lien. 

P. 419, Uniform Warehouse Receipts Act, approved 
April 15, 1910, in force in District of Columbia, 36 U. S. 
Stats. L. pt. 1, ch. 167, p. 301. 

Sec. 462, prescribing how claim of third persons to at¬ 
tached property may be determined. 

Sec. 1097, providing for sale of attached property under 
writ of fieri facias. 

Sec. 1085, providing for sale by Marshal after adver¬ 
tisement. 

Secs. 1549-62, regulating replevin proceeding within Dis¬ 
trict of Columbia. 

See forms provided by rules as follows: 

Order directing storage company to deliver to Marshal. 
Municipal Court Rules, p. 29. 
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Undertaking of plaintiff in replevin, Rule 12, p. 15, 
Rules S. C. D. C. 

Defendants undertaking for return of property replevied, 
Rule 12, Secs. 3 and 4. p. 16, Rules S. C. D. C. 

Special writ of fieri facias, Municipal Court Rules, p. 35. 
Rules S. C. D. C., p. 48. 

Plaintiffs Lost Lien by Delivering Goods to Sloan 
to Carry Out Order of Municipal Court, and 
Not for Purpose of Foreclosing its Lien. 

The common law rule was that warehousemen or any 
one having possession of lien lost same by parting with 
possession of goods. Also, Uniform Warehouse Receipts 
Act, Sec. 29, Code D. C., p. 425, provides “a warehouse¬ 
man loses his lien upon goods— 

(a) by surrendering possession thereof.” 

The bill alleges, paragraph 11, “the plaintiffs, in order 
to carry out the judgment of condemnation passed by the 
Municipal Court of the District of Columbia in said cause 
No. 35737, hauled the chattels hereinbefore referred to to 
the auction rooms of the defendant. C. G. Sloan & Com¬ 
pany; * * * and placed on the first floor of said auc¬ 
tion house of said defendant, C. G. Sloan & Company, the 
purpose being to offer said chattels at auction on, to wit, 
the 4th day of December, 1915.” 

Further, “same (furniture) having been deposited there 
only for the purpose, as hereinafter set out, of carrying 
into execution the order of condemnation,” etc. 

Bailees generally can not part with possession of prop¬ 
erty without the consent of the owner, and the delivery of 
property without such consent should be treated as con¬ 
version. Colyar, Trustee, vs. Taylor, 1 Cold. 372; Mar- 
mer vs. Smith, 5 Heisk. 203. 

A wrongful sale of property by a bailee is a conversion 
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thereof as to both the bailee and the purchaser. An action 
of trover will lie against both for such a conversion. Buck- 
master vs. Mower & Ford, 21 Vt. 204. 

Where a warehouseman contracted to store plaintiff’s 
goods in a certain building, but instead placed them in 
another building, where the goods were accidently de¬ 
stroyed by fire without the fault of the warehouseman, 
Held, that the defendant was guilty of a technical conver¬ 
sion and was liable for the value of the goods. Hudson vs. 
Columbia Transfer Company, 137 Mich. 225. 

A lien is lost by holding goods for claim not covered 
by lien. Scott vs. Jester, 13 Ark. 437. 

A party who, having a lien on goods causes them to be 
taken at his own suit, loses lien thereby although the goods 
are sold to him under the execution, and are never removed 
off his premises. Jacobs vs. Latur, et al., 5 Bing. 506. 

“LIEN ONCE LOST NOT REGAINED. A lien 
once lost by parting with possession of the property can 
not be restored by regaining possession, unless this be with 
the consent or agreement of the owner. (Citations).” I. 
Jones on Liens, Sec. 1000, p. 1017. 

“Lien at Law Not Enforceable in Equity. 

A lien at law or by statute can not be enforced in equity. 
Except as remedy in equity is expressly provided by stat¬ 
ute, a court of equity can enforce an equitable lien, either 
upon a legal or equitable estate in lands; but a lien which 
is purely legal, which is created by statute and is dependent 
upon statutory provisions for its enforcement, can not be 
aided in equity if the lien fails at law. (Citations.) In 
the absence of statutory provisions no lien will be fore¬ 
closed in equity except in conformity with the established 
rules of equity jurisprudence. Thus, a general lien of a 
judgment will not be turned into the specific of a decree 
in equity and enforced by a sale under such a decree. 
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Equity will not interfere where there is a full and com¬ 
plete remedy by statute.” Jones on Liens, Sec. 94, p. 89. 

Plaintiffs' Remedies at Law. 

(1) Can defend original suit in replevin in name 
of agent and thus secure return of property replevied 
thereunder. 

(2) Can sue on undertaking if Kinyouns in replevin 
suit failed to abide by decree of court in premises. 
(Dr. Kinyoun has executed undertaking with South¬ 
ern Surety Company as surety). 

(3) Could have demanded return of property by 
giving undertaking prescribed by Sec. 1557 of Code. 

(4) Could have filed petition in replevin suit and 
ask to be made party defendant. 

(5) Can sue J. Perry Kinyoun and wife at law and 
secure judgment for storage and amount of loan. 
(There is no allegation of insolvency in the bill and 
solvency must be presumed.) 

(6) Can sue Marshal in trespass or conversion for 
^ct.ue of goods to which warehouseman was entitled 
to possession. (Dr. Kinyoun has executed another 
bond of Southern Surety Company conditioned on 
saving the Marshal harmless, the bond reciting that 
the Marshal was in doubt as to the ownership of the 
goods.) 

(7) Can replevy goods any time from Dr. Kinyoun, 
if lien was not lost. (See Mohr vs. Langdon, 162 Mo. 
474; Wilmarth vs. Bridges, 113 Mass. 400. and 34 
Cyc. 1380. 

I 

No Grounds for Equitable Relief. 

riaintitfs were engaged in commission of fraud upon the 
Kinyouns, C. G. Sloan & Company, and any one purchasing 
at sale. Contract and statute not being complied with pro¬ 
posed sale was illegal and void. See Baum vs. Knabe Co., 
33 App. D. C., 237. 
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Colbert vs. Behrend in getting together and attempting 
to make sale, in usurping the office of the Marshall with¬ 
out any writ, without notice to Mrs. Kinyoun, and with¬ 
out advertisement, were engaged in commission of fraud 
upon Mrs. Kinyoun, Sloan & Company, and any purchaser 
at sale. 

Sloan & Company and any purchaser might have been 
sued by Mrs. Kinyoun for conversion of goods. See 
Buckmaster vs. Mower & Ford, 21 Vt. 204. 

Defendants are entitled to have the ownership of goods 
determined by the jury and action at law should therefore 
not be restrained. See Grand Chute vs. Winegar, 15 Wall. 
373, 375-6. 

Such rule is most strictly adhered to in all United States 
courts. Hayes vs. Horton, 2 App. D. C., 81. 

That there is difficulty in the execution of the remedy 
at law will not authorize a court of equity to grant relief. 
Rees vs. Watertown, 19 Wall. 107. 

“Effect of Loss on Remedy —Loss Through Neglect 
of Party. —Where the party seeking equitable relief has 
lost his remedy at law through his own fault or neglect, 
equity will not interfere to grant relief.” Vol. 5, Enc. of 
U. S. S. C. Reps., p. 823, citing Creath vs. Simms, 5 How. 
192, and U. S. vs. Ames, 99 U. S. 35. 

In the U. S. vs. Ames, 99 U. S. 35, 47, the Courts say: 

“Fraud is not imputed, nor is it charged that there 
was any mistake or misrepresentation. Where there 
is neither accident nor mistake, misrepresentation nor 
fraud, there is no jurisdiction in equity to afford re¬ 
lief to a party who has lost his remedy at law through 
mere ignorance of a fact, the knowledge of which 
might have been obtained by due diligence and inquiry, 
or by a bill of discovery.” 
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“No court (more especially a court of equity) will 
lend its aid to a man who founds his cause of action 
upon an immoral or illegal act.” Vol. 8 Enc. U. S. 
S. C., 324, citing McMullen vs. Hoffman, 174 U. S. 
639, 654, and Pullman Palace Car Company vs. Cen¬ 
tral Transportation Company, 171 U. S. S. C., 138, 
151. 

See, also, opinion of Gould, J., in Buckler vs. Buckler, 
et al. f 44 W. L. R. 130, where it is said: 

% 

“He who doth fraud may not borrow the hands of 
the Chancellor to draw equity from a fountain his 
hand hath polluted.” 

Plaintiffs can not question consideration passing from 
Dr. J. J. Kinyoun to J. Perry Kinyoun in bill of sale. See 
Wall vs. DeMitkiewicz, 9 App. D. C., 109, 123. 

In replevin actions in the District of Columbia plaintiff 
must prove that he is entitled to possession, not that de¬ 
fendant is not entitled to possession. In other words, de¬ 
fendant can show that any one other than plaintiff is enti¬ 
tled to possession. 

Enforcing Possessory Common Law Lien Where 
Method is Not Prescribed by Statute. 

At common law a lien was merely the right to retain 
possession of certain property until a debt or claim was 
satisfied. Where no method for enforcing the lien is pre¬ 
scribed by statute, the lienor must sue and issue an execu¬ 
tion or else file a bill in equity to declare and enforce his 
lien. See 25 Cyc. 681, 684. 

It will be noticed that a great many of the allegations of 
agency of Sloan & Company, stated in the bill, are but con¬ 
clusions, which contradict the facts stated elsewhere in the 
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bill. Further, that the facts stated in paragraph 17 of the 
bill are but conclusions, without statements of fact, and 
absolutely insufficient to warrant the appointment of a 
receiver. 

Respectfully submitted, 

Fred B. Rhodes, 
Attorney for Appellees. 



